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44 MICHIGAN LAW REVIEW 

petition is void, while in the other it is valid. In the principal case it is as 
though there were no contract at all forbidding competition, while in the 
Walla Walla case there was a valid subsisting contract preventing the city 
from competing. That it is impossible for a city, in the absence of express 
authority to contract away its duty to furnish water, light, etc., for a term 
of years, even when the contract so provides, there being no question involved 
as to the validity of the contract on the ground of creating a monopoly, is 
not without the support of authority. Elliot, Munic. Corp., § 148 ; Dillon, 
Munic. Corp., §97, and cases cited. 

In order to reach the conclusion, therefore, which it did the Supreme Court 
must have considered it within the powers of the city to grant an exclusive 
privilege without having such authority expressly given by the state. This, 
as has been shown, is contrary to the decisions of the same court in Wright 
v. Nagle, 101 U. S. 791, and Minturn v. Larue, 23 How. 435, and, it seems, 
contrary to the weight of authority in the state courts. R. W. A. 



Inheritance Taxes and the Right to Transfer and Inherit Property. 
— In 1903 the legislature of Wisconsin passed a law similar to those found 
in many of the states which provided for a tax upon the devolution of prop- 
erty upon the death of the owner. The law makes certain exemptions, and is 
progressive, increasing with the amount and with the remoteness or absence 
of relationship to the deceased. The constitutionality of this law has just 
been, sustained by the Supreme Court of Wisconsin. Cassoday, C. J. and 
Dodge, J., dissenting. Nunnemacher v. State, 108 N. W. Rep. 627. 

The constitutionality of the law was attacked on three grounds. First, 
that the right to take property by will or descent is a natural right which can 
not be taken away nor substantially impaired by the legislature. Second, that 
under the Constitution only property can be taxed. Third, that this tax 
violated the constitutional requirement of uniformity. 

The court says that the right to take property by will or descent is a 
natural right and not a privilege created by law and subject to the legislative 
pleasure, and it is because of this conclusion the case possesses peculiar 
interest. 

That this is new doctrine cannot well be denied and we know of no cases 
to sustain it. The court certainly cites none and recognizes that its view is 
opposed to all the decided cases, but quotes with approval a dictum of Justice 
Field in Minot v. Winthrop, 162 Mass. 113. Similar support might have been 
found in an expression in the opinion of Mr. Justice White in Knowlton v. 
Moore, 178 U. S. 41. The court also asserts that it is sustained by the 
Athenian Law, the laws of the Twelve Tables in Rome and also by the law 
in England prior to the Norman conquest, and that the formation of constitu- 
tional governments which recognized certain "inalienable rights" established 
the ownership of property upon a foundation which makes it impossible for 
the legislature to destroy or substantially impair the right to will property 
or to receive property by will or through intestate succession. 
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That this view is opposed to the whole current of legal authority is con- 
ceded, that it is equally in conflict with the views of political economists and 
many able statesmen cannot be doubted. It will be remembered that Presi- 
dent Roosevelt in his last message advocated a federal tax on inheritances, and 
it seems clear that he considered the right to control the devolution of the 
property of a deceased person to rest absolutely in the state. It is needless 
to cite authorities in support of the accepted view and only a few are given: 
Magoun v. Illinois Trust Co., 170 U. S. 283; State v. Hamlin, 86 Me. 495; 
Eyre v. Jacob, 14 Gratt. 422 ; Pullen v. Commissioners, 66 N. C. 361 ; State v. 
Alston, 94 Tenn. 674; Knowlton v. Moore, 178 U. S. 41; Plummer v. Coler, 
178 U. S. 115. 

The law, however, was upheld on the ground that the tax was an excise 
on the transfer of the property, so the doctrine just discussed is purely obiter. 
The court seems to feel a keen pleasure in promulgating this theory and 
indulges a hope that it has blazed the way to better things. We are inclined 
to think that neither the pleasure nor the hope is justified. 

The court also concluded that the Constitution did not confine the legisla- 
ture to a tax on property nor was the law obnoxious to the constitutional 
requirement of equality and uniformity. See, also, Knowlton v. Moore, 
Magoun v. Illinois Trust Co., Minot v. Winthrop, State v. Hamlin, supra, 
Kochersperger v. Drake, 167 111. 122 ; State v. Guilbert, 70 Ohio St. 229. 

In Pennsylvania the tax is regarded as one on property. Bittinger's Estate, 
129 Pa. St. 338; Handley's Estate, 181 id. 339. 

For decisions condemning exemptions and progressive rates, see State ex 
rel. Davidson v. Gorman, 40 Minn. 232; Drew v. Tifft, 79 id. 175; State v. 
Bazille, 87 id. 500; State v. Switzler, 143 Mo. 287; Fat jo v. PAster, 117 Cai. 
83 ; State v. Ferris, 53 Ohio State 314. F. L. S. 



The Sovereign Power of a State to Prevent Election Frauds. — A case 
which has caused widespread and excited discussion in Colorado, and which 
involves legal questions of great importance, is People ex rel. Miller, Atty. 
Gen., v. Tool, 86 Pac. Rep. 224 ( — Col. — ), decided late in 1904, but the 
opinion in which was officially published for the first time August 27, 1906. 
The case was an original proceeding in the Supreme Court, instituted by the 
People of the State of Colorado on the relation of the Attorney-General and 
the Governor. The bill charged that the respondents, the judges of election 
in many precincts, the fire and police board, the sheriff, members of the Elec- 
tion Commission and others were conspiring to commit at the ensuing election 
in Denver fraudulent and unlawful acts, such as causing many thousand false 
and fictitious names to be entered upon the registration lists, the intimidation 
of the minority election judges and the refusal to allow watchers and chal- 
lengers of the minority party to be present at the polling places ; that similar 
frauds had been perpetrated by the same parties at previous elections, thus 
preventing fair elections and defeating the will of the people, and that the 
consummation of the present plans would have a like result at the impending 
election. The bill therefore prayed that an injunction issue restraining 



